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Figures
Figure 1 - Location of SANGs in relation to Cranbourne Common

Figure 2 Location of SANGSs in relation to Internationally Designated Sites
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1 INTRODUCTION

1.1
1.1.1

1.1.2

1.2
1.2.1

1.2.2

1.3
1.3.1

1.3.2

Witness qualifications and experience.

My name is Mark Lang, and I am a Technical Director with RSK Biocensus. I hold a Hons
Degree in Biological Science from York University, I am a Chartered Ecologist (CEcol),
a Chartered Environmentalist (CEnv) and a Fellow of the Chartered Institute of Ecology
and Environmental Management (CIEEM).

I have been practising as an ecologist for over 30 years and have extensive experience
of carrying out the ecological assessment for large scale infrastructure projects. These
include new housing developments, new roads and energy infrastructure (including
new nuclear, wind and large-scale solar development), and I have previously acted as
the ecology expert witness in this regard.

Statement of truth

This proof of evidence (CDG.6) is my own professional and expert opinion. As a Fellow
of CIEEM I am bound to adhere to its code of professional conduct. To the best of my
knowledge this is a truthful representation of matters relating to the appeal case.

I have visited the site and reviewed all the relevant ecological information.

Instruction and scope of evidence

I was instructed by Dorset County Council to advise them on ecological issues relating
to ‘reason for refusal number one’ set out in the Council’s statement of case, namely
that the ‘Land to the south of Ringwood Road’ proposal would have adverse impacts
on the Dorset Heathlands Special protection Area (SPA), the Dorset Heaths Special
Area of Conservation (SAC), New Forest SAC/SPA and Ramsar site and River Avon
SPA/SAC and Ramsar site.

The remainder of my evidence is structured as follows:

In Section 2, I set out the legal and planning policy framework.

In section 3.1, I set out the introduction to the ecology issues in relation to reason for
refusal number one.

In Section 3.2, I set out the lack of clarity regards plans and projects that were assessed
as part of the in-combination and cumulative effects.

In section 3.3, I set out my concerns regarding nutrient neutrality and potential impacts
on the River Avon sites.

In section 3.4, I set out my concerns regarding the potential for SANGs to offset
recreational pressure on both the Dorset Heaths and the Cranbourne Chase and West
Wiltshire Downs AONB.

In section 3.5, I set out my concerns regarding the assessment into the loss of
functionally-linked land for foraging nightjar.

Finally in section 3.6, I set out my concerns regarding the assessment of other urban
effects, such as fly tipping and fires.
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My proof of evidence should be read alongside that of:
e Ursula Fay in relation to planning issues (CDG.1)
e Colm O'Kelly in relation to AONB tranquillity (CDG.5)
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2 POLICY BACKGROUND

2.1.1  The Appeal site is located in an area which includes multiple Habitats Sites protected
under the Conservation of Habitats and Species Regulations 2017 (Habitats
Regulations), chiefly the Dorset Heathlands SPA/SAC/Ramsar, the River Avon SAC, and
the New Forest SPA/SAC/Ramsar. As outlined in the proof of Ursula Fay (CDG.1), there
are well documented challenges relating to development which affects these sites.
There are also clear frameworks and pathways towards mitigation.

2.1.2  Counsel have provided a legal policy note - my evidence is subject to the legal policy
outlined in this note - see Appendix 1.
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ECOLOGICAL ISSUES

3.1
3.1.1

3.1.2

3.1.3

Introduction

Having reviewed the ecological information provided by the Appellants, I have
identified a range of issues relating to the adequacy of the ‘Information to inform the
Habitats Regulation Assessment (HRA)" document prepared by the Appellant.

The burden of evidence for HRA involves determining ‘beyond reasonable scientific
doubt’ whether there will be adverse effects on the integrity of a European designated
site. Based on the information provided within the ‘Information to inform the HRA', my
professional judgement is that there are some elements of the assessment (as outlined
in this document) which have not been adequately addressed and/or sufficiently
evidenced. As a result, I do not consider that the competent authority can reasonably
complete the HRA.

These ecological issues are outlined in Table 1 of my evidence, below, and are

described in more detail in the following sections.

Table 1

Ecological issue | Concerns

Assessment of in-
combination
effects

In relation to the assessment of in-combination effects, EPR’s
‘Information to inform the HRA’ report provides no specific list of
plans or projects which have been considered, making it difficult
for the competent authority to reach conclusions regards
cumulative and in combination effects.

This is the case for the following potential impacts: hydrological
change, loss of supporting habitat, and recreational pressure
(which talks about in-combination with existing baseline levels of
use, but not with other projects or plans).

Nutrient
neutrality budget
(‘Avon sites’)

There is uncertainty regarding differences in pre- and post-2030
nutrient neutrality budgets and the implications with regards to
mitigation requirements.

There is uncertainty over mitigation affordability, the ability to
secure sufficient phosphate credits, and how this affects the
viability of the proposed development.

Recreational
pressure
(Dorset Heath
SAC and Dorset
Heathlands SPA/
Ramsar site)

There is uncertainty regarding the HRA assessment specifically:
e Concerns relating to claims that the SANGs will offset
recreational impacts on both the Dorset Heaths and
Cranbourne Chase AONB.

Loss of
supporting
habitat

(within the area
of proposed

There is a lack of assessment of increased recreational pressure
on supporting habitat resulting from creation of the SANGs in this
area.

Doubt whether enhancement of SANGs for foraging nightjar
would be suitable/successful, due to the increased disturbance of

SANGS) the SANGs, even at dusk and dawn
Other urban Doubt as to whether other urban effects should have been
effects scoped out of the assessment. Urban effects scoped out included:

¢ Noise, light and visual disturbance of species, and other
urban impacts on habitats/supporting habitats, such as
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3.2
3.2.1

3.2.2

3.2.3

3.2.4

3.3

3.3.1

3.3.2

Ecological issue | Concerns

fly-tipping, spread of non-native invasive species and
increased risk of wildfires.

Air quality Currently air quality modelling indicates no impact on the new
(New Forest SPA/ | Forest SPA/SAC, but additional traffic data is being provided by
Ramsar site) the Appellant and the air quality modelling will need to be

updated. At the time of writing this proof the traffic data has not
been provided.

If the revised air quality modelling shows an impact on the New
Forest SAC/SPA then mitigation measures will be required. This is
likely to take the form of a financial contribution to an emerging
air quality strategy as exists for the Dorset heaths or contributing
towards the ongoing air quality monitoring currently occurring in
the New Forest.

]

Lack of detailed Cumulative or In-Combination Assessment

In Technical Appendix 9.2 (CDA.30) the Appellant has given a reasonable discussion
regards potential impact pathways that may impact International sites and states that

“Where an impact pathway is 'scoped in' then it is not possible to conclude, on the basis
of objective information, that the Proposed Development would result in no likely
significant effects on the designated site in question, either alone or in combination with
other plans and projects”,

The Appellant has mentioned cumulative and in-combination effects in the HRA, but
there is not a definitive list of plans and projects which have been considered regards
the in-combination assessment. Dorset Council have raised concerns about proposed
developments at Fordingbridge and also consented housing at Alderholt which do not
appear to have been factored into the cumulative assessment.

In my opinion, the lack of detail about the assessment and the lack of a definitive list of
projects and plans that have been considered in the in-combination assessment does
not enable the competent authority to conclude the HRA.

Nutrient budget liability (‘Avon sites’)

Uncertainty regarding differences in pre- and post-2030 nutrient neutrality
budgets and the implications with regards to mitigation requirements

In this section I raise uncertainty over what the actual the nutrient liability for the
proposed development pre-2030 and post-2030 will actually be and how this is dealt
with. Similar concerns have been raised in the proof of Ursula Fay.

The Appellant’s approach (CDA.30) is not to provide definitive information at outline
stage preferring to wait for subsequent detailed submissions when the nutrient liability
will be recalculated and the HRA assessment revised and have proposed a Grampian
condition. Natural England in their objection dated 25 May 2023 stated:

“Appendix 9.2 (CDA.30): The Information for HRA indicates that a full assessment of
the likely level of nutrient phosphate, which is acknowledged as complex, has not
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3.3.3

3.3.4

3.3.5

3.3.6

3.3.7

3.3.8

been provided for the Council to consider. The applicant has not provided any details
to provide certainty that they have secured an agreed and deliverable mechanism in
principle e.g. through securing credits available from approved phosphate offsetting
projects in the river. Therefore, the Council cannot be certain that the necessary
measures are affordable, secured and deliverable in relation to development phases.
The Council cannot conclude that there will not be an adverse effect on the integrity of
the sites because the measures have not been shown to be secured and are thus not
certain”.

In July 2022, the Secretary of State for the Environment announced in a letter to Chief
Planners the intention to impose a new statutory duty on water companies to upgrade
wastewater treatment works within nutrient neutrality areas by 2030, with the limit for
phosphate being 0.25mg/litre.

Depending upon the final occupancy rates for the proposed development, there is
therefore the potential for significant exceedances of phosphate from 2025 to 2030,
when planned improvements to wastewater treatment works come online and
thereafter exceedances should reduce. The ecological implications would be the
continued degradation of the River Avon prior to the 2030 improvements.

The nutrient neutrality calculations undertaken by the Appellant in the ‘ES Technical
Appendix 9.2Ad’ (CDA.99), indicate that the pre-2030 nutrient liability would be
240.66 kg /year whilst the post-2030 liability is 95.82 kg/year. However, due to the way
the nutrient calculator works, the pre-2030 liability of 240.66kg/year is assuming that
all 1,700 residential units were built and fully occupied before 2030.

The Appellant indicates that a maximum of 360 dwellings would likely be built and
occupied by April 2030, and that at pre-2030 treatment standards would generate a
smaller annual phosphorus loading than the occupation of 1,700 dwellings at post-
2030 treatment standards. On this basis the Appellant has suggested that as the
interim nutrient budget attributed to early phases of the development is significantly
lower than the overall post-2030 figure, no pre-2030 bridging solution is required as
the interim requirements will not be greater than the overall in-perpetuity requirement
estimated to be 95.82 kg/year. The Appellant has indicated that the calculations set
out only offer a preliminary outline stage projection, and will be refined over time, thus
informing the HRA at future planning stages taking account of site layout, design of the
surface water strategy and other factors.

It is my professional opinion that this does not give sufficient confidence to the
competent authority to determine the HRA, and that it needs to be clear at outline
stage how the nutrient liability pre-2030 and post-2030 will be dealt with. I consider a
Grampian style condition would not give sufficient assurance that the Appellant has
secured the required phosphate credits and that the credits are available when
required. For example, if it could be robustly shown that the Appellant has secured
and reserved in principle sufficient credits to offset the estimated maximum nutrient
liability post 2030 of 95.82kg/year, then this would give confidence that the scheme
can be fully mitigated, even if the actual number of units required is shown to be less
at subsequent planning stages.

This proof of evidence has been completed in the absence of a formal response from
Natural England following its initial objection in May 2023, but a brief telephone
conversation between myself and Nick Squirrel the Natural England Case officer did
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3.3.9

3.3.10

3.3.11

3.4
3.4.1

suggest that Natural England were in agreement that sufficient evidence to
demonstrate that the mitigation in the form of phosphate credits was both available
and had been secured and conformation of how the pre and post 2030 sewage
treatment upgrade scenarios would be dealt with was also required.

Uncertainty over mitigation affordability and the ability to secure sufficient
credits.

Once the final nutrient neutrality budget calculations have been agreed, NE and the
competent authority require surety that sufficient phosphate credits (identified as the
accepted mitigation mechanism) are affordable and have been secured. The letter
from the phosphate credit supplier has now been submitted to DC, and states that ‘The
mitigation scheme has sufficient credits available, and we would be happy to provide
your development with the required level of mitigation which we understand is up to
100kg P/per annum’. This is not accepted as evidence that credits have actually been
reserved or otherwise secured.

The 'Site-Wide Viability Report’ (CDA.56) noted ‘an assumed purchase of credits to
offset 50kg/year’, which is lower than the nutrient neutrality budget calculations
presented to date. With this report indicating costs of 1kg of phosphate credits being
approximately £75,000, accurate calculation of the nutrient neutrality budget is
required to be able to demonstrate affordability of mitigation and financial viability of
the development. A similar concern regards financial viability has been raised in the
proof of Ursla Fay.

The Bickerton offsetting scheme has indicated (letter from PO4 Ltd (CDA.87)) that they
currently do have capacity for sufficient credits to offset up to 100kg of phosphate per
year. However, the Bickerton project does have a finite number of units available, the
Section 33 agreement for the Bickerton Project indicates a total capacity equivalent to
of 920kg Phosphate/year, and other development schemes in the area will likely be
looking for units and may purchase them ahead of the Appellant. Therefore, in my
opinion, the competent authority would require assurance not only that these credits
are available when they are required, but also that they have been reserved or
otherwise secured. In the absence of this information the competent authority should
not be consenting the scheme, as there is insufficient evidence that nutrient neutrality
can be secured.

Recreational pressure

Figure 1 (CDA.88), above, shows the location of the proposed SANGs compartments,
the existing PRoW (Bridleway) and proximity of Cranbourne Common, whilst Figure 2
(CDA.99) shows proximity of the Dorset Heaths SPA, SAC and Ramsar site at its closest
point.
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Figure 1 Showing SANGs and PRoW in relation to Cranbourne Common
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Figure 2 Proximity of SANGs to International Designated Sites
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34.2

3.4.3

344

345

3.5

3.5.1

3.5.2

3.5.3

3.5.4

3.5.5

Concerns regarding claims that SANGs will divert recreation pressure from both
AONB and the Dorset Heaths

In this section I highlight concerns that the Appellant is making the claim that the
proposed SANG network would offset recreational pressure on both the Cranbourne
Chase an West Wilshire Downs AONB and the Dorset Heaths but without a reasoned
explanation as to the efficacy of this claim.

Detailed information regarding this matter has been addressed in the proof of Colm
O’Kelly (CDG.5).

In my opinion the potential impact of recreational pressure on the AONB needs to form
part of the in-combination assessment as potentially the number of new recreational
users of the proposed SANG network may have been underestimated, once the
anticipated visitor pressure to the AONB is factored in. There is no evidential basis for
suggesting that the proposed SANGs will be effective in offsetting recreational
pressures on both the AONB and the Dorset Heaths SAC/SPA/Ramsar site.

Without such evidence it is not possible to demonstrate ‘beyond reasonable scientific
doubt’ that there will be no significant adverse effects on the Dorset Heaths as a result
of increased recreational pressure and that the SANGs will be efficacious in offsetting
this impact.

Loss of supporting habitat

Inadequate assessment of impacts on supporting habitat for foraging nightjar

In this section I set out that my concerns that as the SANGs provide functional habitat
for foraging nightjar there is a risk that increased recreational usage of the SANGs
particularly on warm summer evenings and early in the morning could potentially
disturb foraging nightjar.

The Dorset Heathlands Planning Framework 2020-2025 SPD defines supporting
habitat as ‘Less semi-natural habitat adjoining heaths which provide functional support.’

In the ‘Appendix 9.2 Information to inform the HRA’ (CDA30), the western part of the
proposed development site has been identified as supporting habitat for foraging
nightjar which are breeding within the Dorset Heathlands SPA/Ramsar site. This area
has been proposed as SANGs for the development. The HRA document has scoped
out the potential impact of recreational disturbance in the SANGs on the supporting
foraging habitat, on the basis that nightjar forage at night when there will be no
recreational activity.

Given that this part of the SANGs has clearly been identified as supporting habitat for
foraging nightjar, my professional judgement is that the HRA has not sufficiently
assessed the potential for this functionally-linked habitat to be impacted by
recreational pressure and has not indicated any measures to avoid this.

The HRA report suggests that the only potential impact could be from lighting.
However, nightjar churr and forage at from dusk until dawn, and therefore their
foraging activity could still coincide with recreational disturbance, particularly on warm
summer evenings or early morning dog walkers.
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3.5.6

3.5.7

3.5.8

3.6

3.6.1

3.6.2

3.6.3

3.6.4

3.6.5

3.7

3.7.1

Churring nightjar may also act as an attractant to the public, since a popular activity at
such heathland sites is to view displaying birds at dusk, again leading to potential
disturbance.

If people access the Dorset Heaths to hear nightjar, they may also be causing
disturbance to other ground-nesting species, such as woodlark (which has not been
assessed in the HRA).

EPR state that the management activities set out in the SANGS Management Plan
(CDA.32) will increase the value of the site for foraging nightjar, but there is no
provision in place to prevent disturbance of foraging nightjar by dog walkers or
summer evening activity such as barbeques.

Other urban effects

Incorrect scoping out of other urban effects

In this section I set out my concerns that potential negative impacts arising from the
provision of new residential units such as vandalism, and fire have been scoped out of
the HRA with little justification. These effects could potentially affect the SANGs and in
the absence of mitigation measures could undermine the SANG function and could
potentially affect Nightjar that breed in adjacent Heath and use the SANGs for
foraging.

Survey and monitoring work undertaken by Footprint Ecology (Appendix 1) and set
out in annual monitoring reports to the Urban Heaths Partnership does indicate that
incidents such as fire, fly tipping and motorcycle scrambling occur on a reasonably
regular basis.

In the ‘Information to inform the HRA’ (CDA.30) the potential for other urban effects
has been scoped out for all European sites, based on the sites being outside the ‘Zone
of Influence’ (Zol) of such effects, stated to be the ‘Site and land within 400m radius’. In
the ES chapter, the Zol for other urban effects is given as ‘Site and immediate
surrounding area, most prevalent within 400m’.

In my professional opinion, the Zol wording from the ES is more appropriate; impacts
are likely to be ‘most prevalent’ closer to the site, but do not just stop at a distance of
400m. In addition, the proposed SANGs are only 200m from the Dorset Heathlands
SPA/Ramsar site and will be linked to the designated site through paths which link to
the existing PROW and other potential permissive paths and tracks.

Therefore, the in my opinion potential for other urban effects on the Dorset Heathlands
SPA/Ramsar site and supporting habitats for nightjar (within and adjacent to the Site)
should not be scoped out and requires further assessment and an indication as to how
such effects if they occur will be mitigated.

Air Quality Impacts New Forest SAC/SPA and Ramsar

Technical Appendix 9.2 (CDA.30) and Technical Appendix 9.2 Ad (CDA.99) - neither
indicate which committed developments have been factored into the Air quality
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3.7.2

3.7.3

3.7.4

assessment within the HRA - therefore difficult for competent authority to be confident
all committed development considered.

Existing air quality modelling provided by the Appellant (CDA.30) shows the affected
road network ending at the start of the New Forest SAC/SPA. I am concerned that the
revised air quality modelling will show the affected road network extending into the
New Forest SAC/SPA. Similar concerns have been raised by Ursula Fay in her proof.

The existing air quality modelling does not appear to include the A338 south along the
River Avon does not appear to have been factored into the air quality modelling, I think
on the assumption that B3081 would be the favoured routh south from the proposed
development — HRA has not given a justification why the A338 not modelled.

At the time of writing this proof of evidence the revised traffic data has not been
provide by the Appellant and I have therefore not been able to review the revised air
quality modelling. If the revised traffic data and air quality modelling indicates air
quality impacts on New Forest SAC/SPA this would likely be resolved by financial a
contribution towards ongoing monitoring and towards the emergence of an air quality
strategy, should monitoring indicate the requirement.
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SUMMARY AND CONCLUSIONS

4.1.1

4.1.2

4.1.3

4.1.4

4.1.5

4.1.6

4.1.7

In my proof of evidence, I have raised a number of concerns relating to the reasons for
refusal number 1, as summarised in the following paragraphs.

There is a lack of clarity concerning which plans and projects have been factored into
the HRA in-combination and cumulative effects assessment, and how. Dorset Council
have raised concerns about a number of developments, both consented and
proposed, that do not appear to have been covered in the cumulative assessment. I
the absence of this information it is difficult for the competent authority to be fully
assured all relevant projects and plans have been considered.

I have concerns regarding the nutrient liability for the proposed development, and
specifically how the required mitigation for both the pre-2030 development scenario
(before water treatment works improvements are due to come online) and the post-
2030 scenario will be mitigated. It is accepted that mitigation can be delivered via the
purchase of phosphate credits from a suitable supplier, but it has not yet been
demonstrated that sufficient units have been reserved or otherwise secured for when
they will be required.

I am concerned that the potential for recreational disturbance of foraging nightjars on
the functionally-linked land has not been adequately addressed within the HRA. Even
though nightjar do forage at night, there is still the potential for recreational
disturbance at dawn and dusk, especially given that looking for churring nightjars can
be a popular activity on warm summer evenings.

I have concerns over the assumption that the proposed SANGs will mitigate
recreational disturbance for both the Dorset Heaths and the Cranbourne Chase and
West Wiltshire Downs AONB.

I have raid concerns over the potential for air quality impacts to occur on the New
Forest SAC/SPA but have not at the time of writing this proof seen the revised air
quality modelling, so am unable to reach a firm conclusion.

Finally, I do not agree that other urban effects can be scoped out, and believe that the
potential impacts associated with noise, disturbance, fly tipping etc need to be
adequately assessed within the HRA.
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APPENDIX 1- LEGAL POLICY NOTE
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Habitats Note

1. Regulation 63 of the Conservation of Habitats and Species Regulations 2017 is
engaged in relation to the planning appeal. It provides, where relevant, as follows:

63.— Assessment of implications for European sites and European
offshore marine sites

(1) A competent authority, before deciding to undertake, or give any
consent, permission or other authorisation for, a plan or project which—
(@) is likely to have a significant effect on a European site or a
European offshore marine site (either alone or in combination with
other plans or projects), and
(b) is not directly connected with or necessary to the management
of that site,
must make an appropriate assessment of the implications of the plan
or project for that site in view of that site's conservation objectives.

(2) A person applying for any such consent, permission or other
authorisation must provide such information as the competent authority
may reasonably require for the purposes of the assessment or to enable it
to determine whether an appropriate assessment is required.

(3) The competent authority must for the purposes of the assessment
consult the appropriate nature conservation body and have regard to any
representations made by that body within such reasonable time as the
authority specifies.

(4) 1t must also, if it considers it appropriate, take the opinion of the
general public, and if it does so, it must take such steps for that purpose
as it considers appropriate.

(5) In the light of the conclusions of the assessment, and subject
to regulation 64 [interests of overriding public importance, not relevant
here] the competent authority may agree to the plan or project only
after having ascertained that it will not adversely affect the integrity of
the European site or the European offshore marine site (as the case
may be).

(6) In considering whether a plan or project will adversely affect the
integrity of the site, the competent authority must have regard to the
manner in which it is proposed to be carried out or to any conditions or
restrictions subject to which it proposes that the consent, permission
or other authorisation should be given.

”»


https://uk.westlaw.com/Document/I97D796C0C04E11E7AB74C224B0EC99D8/View/FullText.html?originationContext=document&transitionType=DocumentItem&ppcid=c6df33fcc5fb4c9296adc3f3aac27f37&contextData=(sc.DocLink)

2. The competent authority can grant planning permission only having ascertained
that the proposal will not adversely affect the integrity of the European site (having
regard to any constrictions or restrictions to which the proposal would be subject).
National Guidance on Habitats Regulations assessment (December 2023)
indicates that the competent authority must “be able to rule out all reasonable
scientific doubt that the proposal would not have an adverse effect on the integrity

of the site before [it] can allow the proposal to go ahead.”

3. As far as mitigation measures are concerned, the Guidance indicates that the
competent authority should consider “how confident you can be that mitigation
measures will be effective over the whole lifetime of the proposal - for example,

the effects of construction, operation and decommissioning”.

4. Natural England’s Technical Advice Note TIN 186 indicates that in order to meet
the Habitats Regulations requirements, any neutrality measures relied upon in an
Appropriate Assessment (“AA”) should “..have practical certainty that the
measures will be implemented and in place at the relevant time when the AA is
undertaken, e.g. secured and funded for the lifetime of the development’s effects. The
competent authority should explain in its AA how any measures relied upon are
certain at the time of assessment. There may be different ways to achieve this
certainty. One common method of ensuring full implementation of measures that are
relied on in an AA would be for the measures to be secured through legally binding

obligations that are enforceable”.
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